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(continued from puge 2)

Of even more concern,
however, was this paragraph
in the fee agreement:

"Should Client refuse to
accept a settlement offer
which Attorneys advise to
sn accept, and after a trial
on the merits or appeal
judgment is obtained in a
lesser sum, then in that
event, Attorney's contin-
gent fee shall be based on
the settlement figure re-
fused bv the Client plus
New Mexico Gross Receipts
Tax thereon."

It appears that under this
clause, although the client
had retained her attorneys
on a contingency basis, she
could potentially win a
judgment for a nominal
amount and vyet owe her
attorneys a substantial sum,
This would occur if *he
client rejected a 420,000.00
offer and then a jury found
for the client in the amount
of one dollar; the client
would owe her attorneys a
$30,000.00 fee. It was also

noted that under the re-
tairer agreement if the
decision to gqo to triat
resulted in a wverdict of
$270,000.00, the attorneys
did not feel that their fee

was limited to a percentage
of the rejected amount.

While this cause was not the
basis of the complaint, the

reviewing officer feit that
such a clause was very
one-sided in favor of the

firm and could easily result
in  overreaching by the
attorneys, When a client
obstinately refuses to
accept  a  generous  and
reasonable offer of settie-
ment, the attorney's remedy
is to request leave of the
Court to withdraw on

grounds tha. the client's
actions were rendering
effective representation

unreasonably difficult (Rule

2-110 [c} 1) [d})} and to
seek compensation in
quanturn meruit,

In a similar matter, an
attorney's retainer agree-
ment contained the following |
clause: !

"Attorney will communicate
all offers of settlement, if
any to Clients. However,

Clients grant to Attorney
the full and exclusive right
to either accept or reject
any offer deemed by Attor-

ney, in its sole and exclu-
sive judgment, to be rea-
sonable.  Clients indemnify

and hold harmless Attorney
from its decisions in either
accepting or rejecting any
settlement offer, and agree
to be bound by the terms
thereof. Clients acknowl-
edae and agree that Attor-
ney may elect to accept an
offer Clients deem too low:
or reject an offer Clients
deem adequate at its scle
discretion and agree to
same "

This clause was
contrary to Ethical
eration 7-7 which
that "in civil cases,
for the client to
whether he will accept
settlement offer . N

directly
Consid-
states

it is
decide
a

Meither of the last two
clauses had been enforced.
Consequently, the attorneys

were issued, pursuant to
Rule 8(h) ({3) (ii) of the
Supreme Court Rules
Governing Discipline,
letters cautioning them to
eschew such clauses in the
future,
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IOLTA

(continued from puge 1}

Q. What are the projectec
benefits of such a program
in New Mexico?

A. As part of its study,
the IOLTA committee
queried a cross-section of
New Mexico lawvers to
tdetermine how much money
might be available under
‘Ithe  program  guidelines.

The names of more than 200
law firms were pulied from
the biographical section of
Martindale-Hubbell for the
sample, Seventy-seven
firms or 37 percent
responded. The reporting
firms represented a total of
506 lawyers -- or an aver-
age of seven lawyers per
firm. As of Dec. 1, 1982,
the firms reported the
average balance of non-
interest-bearing client trust
accounts over the last year.

The total for the reporting j

firms was $1.23  million.
The average balance of
non-interest-bearing ac-
counts amounted to $2,434
per lawyer. Using an
approximate Bar membership
of 3,000, the committee es-
timated that as much as $7
million could be held at any
given time in unproductive
accounts, Even  scaling
down the estimate to ¢5
million at any one time, the
committee calculated that a
standard 5.25 percent
savings rate could generate
$262,500 a vyear for law-
related charitable projects.

0. Why aren't these trust
funds placed in interest-
bearing accounts to benefit
the clients?

A. Larger trust funds may
be kept in  separate ac-

{continued on page 6)
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